COURT OF APPEALS OF GEORGIA

J. ANDREW RICE and KATHRYN W. RICE,
Appellants/Defendants, and

LARRY COX, MARK LINDSEY,

and KATHRYN W. RICE In their

Official Capacity as members of the
ARCHITECTURAL CONTROL COMMITTEE
OF LOST MOUNTAIN TOWNSHIP,
Appellants/Intervenors

AQD4A1244
LOST MOUNTAIN HOMEOWNERS
ASSOCIATION, INC. and
ARCHITECTURAL CONTROL.
COMMITTEE OF THE LOST
MOUNTAIN TOWNSHIP HOMEOWNERS
ASSOCIATION,
Appellees/Plaintiffs
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MOTION TO DISQUALIFY AND STRIKE BRIEF OF APPELLEES
COME NOW Appellants in the above styled action and move this Honorable Court to
disqualify and strike the Brief of Appellees, showing the Court as follows:
FACTS AND ARGUMENT
It is fundamental to the understanding of the underlying case in this matter to know the
exact and correct names of the parties. In the lower court case, the Plaintiffs were “Lost
Mountain Homeowners Association, Inc.” and “Architectural Control Committee of the Lost
Mountain Township Homeowners Association” There is a third entity, involved in the

subdivision, but mot involved in this suit, despite Appellants/Intervenors raising this issue

repeatedly. In direct opposition, Appellees/Plaintiffs have continually asserted the parties,
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captioned in the underlying case, were correct and had standing. However in direct opposition to
their own pleadings and position, Appellees brief was submitted by different
Appellees/Plaintiffs, to include Lost Mountain Township Association, Inc.. At no time has the
latter been a party, or otherwise involved, in the case at bar. Since the three names are similar,
for the purposes of this motion the names will be abbreviated as follows: Lost Mountain
Homeowners Association, Inc. (hereinafter LMHA), Lost Mountain Township Homeowners
Association, Inc. (LMTHA), and Lost Mountain Township Association, Inc. (LMTA). A copy
of the trial court’s Final Order (36R1368) is attached to this Motion as Exhibit A, for the
convenience of this Honorable Court, 50 as to confirm the proper style of the case in the lower
court.

In the tnal court, one of Appellants’ major defenses and their first enumeration of error
before this Honorable Court, is the contention that the underlying suit failed to be pursued in the
name of a proper party plaintifft Without a proper party plaintiff, the suit is a mere nullity,

unless the plaintiff names a proper party within a reasonable amount of time after notice.

O.C.GA. §9-11-17(a), Dover Realty. Inc_Inc.. et al v. Butts County Board of Tax Assessors

202 Ga App 787 (1992), Georgia Insurers Insolvency Pool v. Elbert County. Georgia et al 258

Ga 317 (1988), Matthews et al v. Cleveland 159 Ga App 616 (1981), Woods et al v. Belvedere

Park Apartments 225 Ga app 613 (1997). It is key to the understanding, and proper ruling, in the
case at bar to understand the identification and relationship, or lack of same, of these wholly

independent corporations, under Title 14 of the Georgia Code.
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Appellants have continuously cited Appellees’ and their counsel’s concerted efforts and
attempts to purposely mislead this Honorable Court. The style shown on the Brief of Appellees
i not the same style as the case currently on appeal or the underlying action to which the appeal
was made. As this Honorable Court and Appellees are aware, Appellants have a major defense
argument regarding the lack of a proper party plaintiff The incorrect style, shown on the Brief
of Appellees, is not merely a typographical error, as they used a significant portion of their brief
arguing that these new Appellees are the proper parties. Thus, all arguments asserted in the Brief
of Appellees, which contain intentional and mmproper changing of the parties, must be
disregarded by this Honorable Court. The Constitutional and Statutory mandate of this
Honorable Court is to review the case from the lower court, as rapp-;)sed to the de novo
consideration of a fictitious suit involving a new and different Plaintiff/Appellee. Appellants
have any number of defenses against a suit brought in the name of these newly identified
Plaintiffs. However, since such a suit has never been served upon the Rices or adjudicated, and
Appellants have not been afforded the opportunity to assert their Constitutional right to a trial in
such a suit, much less the right to fully present their defenses, this effort does not meet the
standard for review by this Honorable Court. Therefore, it is improper to consider any argument
or evidence regarding same, as that would be a blatant violation of the Rices’ due process rights
and various other Constitutional protections.

Appellants have a constitutional nght to due process, so as to defend against known
charges from specific Plaintiffs, pursuant to the Constitution of the State of Georgia Art I§I9 1L,

II, & XII, as well as O.C.G.A. § 9-11-17(a). Appellees are for the first time, at the appellate
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